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I. GENERAL INFORMATION 

The Washington State Growth Management Act (RCW 36.70A) requires all jurisdictions adopt and 

maintain a critical areas policy which includes the most current information and data. Pursuant to the 

Revised Code of Washington (RCW) 36.70A.172, “In designating and protecting critical areas under 

this chapter, counties and cities shall include the best available science in developing policies and 

development regulations to protect the functions and values of critical areas.” For Kittitas County this 

requires an extensive update of the Critical Areas Ordinance which is codified in Kittitas County Code 

(KCC) Title 17A.  The current Critical Areas Ordinance requires updating in order to be compliant with 

the Growth Management Act. 

 

II. BACKGROUND ON UPDATE PROCESS 

 

In 2012 Kittitas County initiated an update to its Critical Areas Ordinance (CAO) in conjunction with 

the regional Shoreline Master Program (SMP) update process.  As stated above in section I, Kittitas 

County is required by State law to update its 1994 CAO (Title 17A). As the CAO update and SMP 

update would use many of the same resources and information; the County planned to undertake the 

update processes at the same time.  Two committees were formed in 2012 as part of the public 

participation plan, 1) the technical advisory committee (TAC) and 2) the citizen advisory committee 

(CAC). They met on multiple times to consider and discuss proposed mapping, RCW and WAC 

requirements, the best available science documentation, and proposed updated regulations.  In 2014, the 

County’s consultants finalized their draft work.  At that time, the County decided to focus on completing 

the adoption of the SMP prior to moving forward with the CAO adoption.  SMP adoption was 

completed in 2016.  The CAO was to be considered as part of the County’s Comprehensive Plan 

periodic update due by June 30
th

, 2017, however due to staffing and consulting changes, the county was 

not able to meet this deadline.  Based on population, the county was given an extension for the 

comprehensive plan update to June 30
th

, 2019.  In January and February 2018, the County held two joint 

work group meetings with the CAC and TAC to begin moving forward with the proposed CAO and to 

give the work groups the opportunity to see the revised documents since work had been put on hold in 

2014. 
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III. STAFF REVIEW AND SUMMARY OF PROPOSED AMENDMENTS 

 

The following is a summary of the proposed amendments and key issues for consideration. 

 

A. Proposed CAO Update Amendments 

 

In September 2018, a Final Draft CAO was issued for public comment.  As required under the Growth 

Management Act (GMA), the Department of Commerce was notified of the County’s intent to adopt the 

CAO (i.e. 60-day notice).  The County intended to adopt the CAO as part of the Annual Comprehensive 

Plan Docket process.  Comments were received on this draft from the Department of Ecology, 

Department of Fish and Wildlife, the Yakama Nation, and the City of Ellensburg.  These comments 

have been provided to the Planning Commission members and are available upon request at Kittitas 

County Community Development Services office or on the county website.  In response to these 

comments and additional County staff review, staff decided to pull the CAO from the annual docket 

process, conduct a separate SEPA review, and prepared the November 2018 Revised Final Draft CAO 

for additional public comment, review, and action by the Kittitas County Planning Commission.  

Following a recommendation from the Planning Commission, the Board will hold a public hearing to 

consider adoption of an Ordinance for adoption of the final CAO. 

 

1. November 2018 Draft Regulations  

 

The November 2018 Proposed Kittitas County Critical Areas Regulations is proposed to replace the 

1994 Critical Area Regulations.  A complete draft of the revised regulations was released in September 

2018.  Comments were received in October 2018 which prompted staff to make further amendments to 

the draft.  The latest version of draft regulations are dated November 2018.  The changes between the 

September and November drafts are shown in strike-through and underline text.  The proposed CAO is 

consistent with the Growth Management Act (RCW 36.70A), with the current Department of Commerce 

Critical Areas Assistance Handbook, and Best Available Science.  This draft document has been 

provided to the Planning Commission and is available upon request at Kittitas County Community 

Development Services office or on the county website. 

 

2. Draft Mapping 

 

The following critical area inventory maps were created by Environmental Science Associates and 

finalized in December 2014:  

 Critical Aquifer Recharge Areas; 

 Fish and Wildlife Conservation Areas; 

 Frequently Flooded Areas; 

 Geologically Hazardous Areas; and 

 Wetlands. 

 

These maps will be utilized in conjunction with the draft regulations and available in GIS format for 

interactive use.  While the maps identify regulated critical areas, the ordinance does allow and/or require 

field investigations and other methods for identifying critical areas based on actual site conditions.  

These draft maps have been provided to the Planning Commission and are available upon request at 

Kittitas County Community Development Services office or on the county website. 
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3. Best Available Science Documentation  

 

The original best available science documentation was completed by Environmental Services Associates 

(ESA) in 2014.  As mentioned above, the draft critical areas regulations were placed on hold in 2014.  

The county’s new consultant SCJ Alliance began assisting the county on updating the draft regulations 

in 2017 and provided an updated BAS Memo in January 2018 as an update to ESA’s 2014 document.  

Finally, SCJ Alliance updated their BAS Memo with an Addendum in November 2018.  SCJ Alliance’s 

updates primarily were to the references.  These three documents together are considered the complete 

Best Available Science Documentation for the County’s proposed Critical Areas Regulations.  These 

draft documents have been provided to the Planning Commission and are available upon request at 

Kittitas County Community Development Services office or on the county website. 

 

B. Key Issues  

 

Some key issues that were raised during the Citizen Advisory Committee meetings, Technical Advisory 

Committee meetings and in subsequent public comments are summarized below. 

 

1. Best Available Science  

 

Throughout this update process, there were multiple discussions and large quantities of 

comments received surrounding the use of the most current scientific information/data (Best 

Available Science). As this process spanned multiple years, and BAS is always changing, it 

required multiple BAS reviews by the county, consultants, and stakeholders to insure each 

draft document was compliant. The last BAS review completed and all comments written in 

letter or email format have been included within the record and are available upon request. 

 

2. Regulation Consistency 

 

As the proposed regulations govern many areas owned and operated by a span of different 

entities (private, public), concern was raised over regulation consistency, specifically buffers 

and how they would be mitigated.  Staff believes the November 2018 draft found in Exhibit 

A provide for regulation consistency.  It is important to mention that there are three different 

documents that govern critical areas: 1) critical areas within unincorporated Kittitas County 

Shorelines of the State are regulated by current Kittitas County Shoreline Master Program 

and Kittitas County Code Title 17B; 2) agricultural activities conducted on private 

agricultural lands within the Upper Yakima and Alkali-Squilchuck waters are regulated by 

the Kittitas County Voluntary Stewardship Program (VSP) as long as the landowner has 

opted into the VSP and the VSP program is active; and 3) all other lands within the 

unincorporated areas of Kittitas County will be regulated by the proposed critical area 

regulations. 

 

 

V. ENVIRONMENTAL REVIEW 

 

SEPA environmental review has been completed for this proposal. As stated in section two above, the 

original SEPA checklist was completed as part of the 2018 Annual Docket process on September 24, 

2018, and an original Determination of Non-significance was issued the same day. All notices for SEPA 

action were provided as set forth in KCC Title 15. Timely comments were received from various 
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stakeholders addressing concern with the Checklist and DNS as it was not solely focused around the 

proposed CAO changes.  As the CAO was removed from the annual docket list, an updated SEPA 

Checklist, DNS, and notices specific to the CAO were issued on November 7, 2018.  The comment 

period for the DNS ends on November 26, 2018.  Any comments received during this comment period 

will be provided to the Planning Commission on November 27
th

 at the public hearing.  Staff will be 

issuing a final decision on the SEPA DNS once the comment period ends. 

 

VI. AGENCY AND PUBLIC COMMENTS 

 

Applicable agencies, adjacent property owners, and interested parties have been given the opportunity to 

review this proposal.  Numerous public comments were received throughout the update process since it 

started in 2012. Comments written in letter or email format have been included within the record and are 

available upon request. Comments specifically related to the 2018 Final Draft submitted during the 60-

day and SEPA comment periods are included as well and have been provided to the Planning 

Commission. 

 

VI.  TAKINGS IMPACT ANALYSIS 

 

KCC 1.24.020 requires all departments of county government to complete a private property taking 

impact analysis before issuing any policy, regulation, or proposed legislation likely to result in a taking 

of private property. The private property taking impact analysis must include: 

 

a. The specific purpose of the policy, regulation, proposal, recommendation, or related agency 

action; 

b. An assessment of the likelihood that a taking of private property will occur under such policy, 

regulation, proposal, recommendation, or related department action; 

c. An evaluation of whether such policy, regulation, proposal, recommendation, or related 

department action is likely to require compensation to private property owners; 

d. Alternatives to the policy, regulation, proposal, recommendation, or related agency action that 

would achieve the intended purposes of the agency action and lessen the likelihood that a taking 

of private property will occur; 

e. An estimate of the potential liability of county government if the county is required to 

compensate a private property owner; and 

f. If the policy, regulation, proposal, recommendation, or related department action is in response 

to a state or federal mandate, the name of the state or federal agency responsible for the policy, 

regulation, proposal, recommendation, or related action shall be stated. 

 

Pursuant to KCC 1.24.020 the following private property taking impact analysis is offered for the 

proposed adoption of the updated CAO: 

 

a. What is the purpose of the Critical Areas Ordinance update? 

 

The purpose of the updated Critical Areas Ordinance is as follows: 

 

1. The purpose of this Title is to establish regulations using the best available science pertaining to 

development which protect designated critical areas, as defined by the Washington State Growth 

Management Act (RCW 36.70A); 

2. To manage Critical Areas in a positive, effective and equitable manner; and 
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3. To assume and carry out the responsibilities established by the Washington State Growth 

Management Act. 

 

b. Is it likely that a taking of private property will occur as a result of this CAO? 

 

KCC 1.24.010 defines “taking of private property” as:  

 

Any action whereby private property is directly taken as to require compensation under the Fifth 

Amendment to the United States Constitution and the Third and Sixteenth Section of the 

Declaration of Rights of the Washington State Constitution or under this chapter, including by 

physical invasion, regulation, exaction, condition, or other means and shall not include a 

condemnation action filed by government in an applicable court or an action filed by government 

relating to criminal forfeiture. 

 

The adoption of the updated CAO does not involve physical invasion, exaction, condition, or 

condemnation action. The updated regulations will maintain economically viable use of private property 

and foster reasonable and appropriate use in designated critical areas. The CAO regulations preserve 

fundamental attributes of property ownership while achieving a legitimate public purpose. The CAO 

provides development options for cases when strict application of the regulations would infringe upon 

reasonable use of private property. 

 

c. Is it likely that compensation to private property owners will be required as a result of the CAO? 

 

Enactment of the proposed CAO will not require compensation to private property owners because 

adoption of the updated CAO will not result in a taking of private property. See above. 

 

d. Could an alternative to this plan achieve the same purpose while lessening the likelihood that a 

taking could occur? 

 

Because the proposed CAO update is mandated by state law, there is no alternative that would achieve 

the intended purposes stated above. 

 

e. What is an estimate of the potential liability of the County to compensate private property owners 

under this regulation? 

 

The County is unlikely to have any liability to compensate private property owners under the proposed 

regulations. 

 

f. Are the policies and regulations of the updated CAO in response to a state mandate? 

 

Per Revised Code of Washington (RCW) 36.70A.172 “In designating and protecting critical areas under 

this chapter, counties and cities shall include the best available science in developing policies and 

development regulations to protect the functions and values of critical areas.” Under the Growth 

Management Act, all jurisdictions must maintain a critical areas policy which includes the most current 

information and data. 
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VII. CAO UPDATE SUPPORTING DOCUMENTS 

 

Public Participation Plan (PPP) 

 

Successful development of the proposed updated CAO was dependent upon the early and continuous 

participation of the public.  The Revised Code of Washington (RCW) requires that jurisdictions 

developing or amending development regulations, such as the Critical Areas Ordinance, establish and 

broadly disseminate to the public a public participation program that identifies procedures whereby the 

public can have opportunity for written comments, open discussion and response to comments, and 

public meetings after effective notice.    

 

Advisory Committees 

 

As part of the CAO public participation plan the county created two separate advisory committees. The 

Technical Advisory Committee (TAC) was made up of community members with working knowledge 

of Critical Areas such as state and federal agencies and county staff. The Citizens Advisory Committee 

consisted of community members who volunteered to be on the committee. Both groups met 

consistently throughout the first half of the process to review and assist in compiling the first draft 

document. Once the draft document was completed county staff and consultants reviewed the document 

for consistency. In 2018 the two committees held two more joint meetings to view and discuss the 

updated final draft.  

 

Best Available Science 

 

Best Available Science has been addressed in Section Three of this staff report and these documents 

have been provided to the Planning Commission.  They are also available upon request at Kittitas 

County Community Development Services office and on the county website. 

 

Maps 
 

Mapping has been addressed in Section Three of this staff report and the draft maps have been provided 

to the Planning Commission.  They are also available upon request at Kittitas County Community 

Development Services office and on the county website. 

 

 

IX. RECOMMENDATION 

 

Staff recommends that the Planning Commission recommend approval of the proposed 

CAO amendments as presented. 

 

Staff Conclusions: 

1. Pursuant to RCW 36.70A.172, Kittitas County is required to amend/update its 1994 Critical 

Areas Ordinance to become compliant with GMA. 

2. Kittitas County has developed the required documents and data required to support the CAO 

update. 
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3. The proposed amendments are consistent with the Washington State Growth Management Act 

and its associate rules. 

4. Kittitas County has involved citizens, land owners, and stakeholders throughout the County 

through public meetings and workshops, advisory committees (Technical Advisory Committee 

and Citizen Advisory Committee), taken public comment on critical areas issues, and 

incorporated many of the comments into revisions to the proposed amendments. 

 

 

 

 

 

 


